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Abstract- the Benami Transactions (Prohibition) Amendment Act, 2016 is an amendment of the 

older Benami Transactions (Prohibition) Act 1988.  An effort was made again in the year 2016 to pass The Benami 

Transactions (Prohibition) Amendment Bill, 2015 which was successfully passed in both the houses and therefore, 

the Benami Transactions (Prohibition) Amendment Act, 2016 was enforced on 1st November 2016. The act is clearer 

and has stringent punishments for offenders. It also tries to plug in the loopholes of the previous act. The 

amendments of Benami Transactions (Prohibition) Act will stabilize the sector and foster transparency, credibility 

and reliability in long-term. However, due to the nature of the relationship between parties like with blood relatives 

or family members or some good friend with whom a person shares a fiduciary relationship, landlord and tenant or 

master and his servant, it is difficult to recognize benami properties and there is limited scope for litigation. The 

paper studies the socio-legal and economic consequences of Benami Transactions (Prohibition) Amendment Act, 

2016 in Indian economy. 
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I.INTRODUCTION 
 

The Benami Transactions (Prohibition) Amendment Bill, 2015 was introduced in Lok Sabha on May 13, 2015. The Bill seeks 

to amend the Benami Transactions Act, 1988. The Act prohibits benami transactions and provides for confiscating benami 

properties. The Bill seeks to: (i) amend the definition of benami transactions, (ii) establish adjudicating authorities and an 

Appellate Tribunal to deal with benami transactions, and (iii) specify the penalty for entering into benami transactions. 

 

 i. The Act defines a benami transaction as a transaction where a property is held by or transferred to a person, 

but has been provided for or paid by another person. The Bill amends this definition to add other transactions which qualify 

as benami, such as property transactions where: (i) the transaction is made in a fictitious name, (ii) the owner is not aware of 

denies knowledge of the ownership of the property, or (iii) the person providing the consideration for the property is not 

traceable. 

 ii. The Bill also specifies certain cases will be exempt from the definition of a benami transaction. These include 

cases when a property is held by: (i) a member of a Hindu undivided family, and is being held for his or another family 

member’s benefit, and has been provided for or paid off from sources of income of that family; (ii) a person in a fiduciary 

capacity; (iii) a person in the name of his spouse or child, and the property has been paid for from the person’s income; and 

the Bill defines benamidar as the person in whose name the benami property is held or transferred, and a beneficial owner as 

the person for whose benefit the property is being held by the benamidar. 
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 iii. Under the Act, an Authority to acquire benami properties was to be established by the Rules. The Bill seeks 

to establish four authorities to conduct inquiries or investigations regarding benami transactions: (i) Initiating Officer, (ii) 

Approving Authority, (iii) Administrator and (iv) Adjudicating Authority. 

 iv. If an Initiating Officer believes that a person is a benamidar, he may issue a notice to that person. The 

Initiating Officer may hold the property for 90 days from the date of issue of the notice, subject to permission from the 

Approving Authority. At the end of the notice period, the Initiating Officer may pass an order to continue the holding of the 

property. 

 v. If an order is passed to continue holding the property, the Initiating Officer will refer the case to the 

Adjudicating Authority. The Adjudicating Authority will examine all documents and evidence relating to the matter and then 

pass an order on whether or not to hold the property as benami. 

 vi. Based on an order to confiscate the benami property, the Administrator will receive and manage the property 

in a manner and subject to conditions as prescribed. 

 vii. The Bill also seeks to establish an Appellate Tribunal to hear appeals against any orders passed by the 

Adjudicating Authority. Appeals against orders of the Appellate Tribunal will lie to the high court. 

 viii. Under the Act, the penalty for entering into benami transactions is imprisonment up to three years, or a fine, 

or both. The Bill seeks to change this penalty to rigorous imprisonment of one year up to seven years, and a fine which may 

extend to 25% of the fair market value of the benami property. 

 ix. The Bill also specifies the penalty for providing false information to be rigorous imprisonment of six months 

up to five years, and a fine which may extend to 10% of the fair market value of the benami property. 

 x. Certain session’s courts would be designated as Special Courts for trying any offences which are punishable 

under the Bill. 

 

The Benami Transaction (Prohibition) Amendment Bill, 2015 was introduced before the parliament by the NDA government 

in July 2016. After getting passed in both the houses of the parliament, the bill got converted into an Act on 11th August 2016 

and was enforced on 1st November 2016. This Act may be called the Benami Transactions (Prohibition) Amendment Act, 

2016. Further, This Act may be called the Prohibition of Benami Property Transactions Act, 1988." 

 

Objective of the Paper 

 

 To understand the concept  of benami property; 

 To analyse the impact of benami Transactions (Prohibition) Amendment Act, 2016 and its sociao-legal and economic 

consequences on economy. 

 

Setting of Hypothesis 

 

 ��: There is no socio-legal and economic consequences of Benami Transactions (Prohibition) Amendment Act, 2016 

in Indian economy. 

 

 ��: There is socio-legal and economic consequences of Benami Transactions (Prohibition) Amendment Act, 2016 in 

indian economy. 

 

 

Research Methodology 

 

The paper is based on both primary as well as secondary data. The Percentile and ��-Methods have been used to analyze the 

data. The primary data has been collected from 60 respondents. 
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II.CONCEPT OF BENAMI TRANSACTION 
 

 The transactions relating to benami property are known as benami transactions. benami Transaction in India is the purchase 

or holding of properties in the name of other. This custom has been experienced by India Courts for a long time. Literally, the 

word “benami” means ‘Without Name’. The essential legal characteristic of these transactions is that there is no intention to 

benefit ‘benamidar’. "benamidar" means a person or a fictitious person, as the case may be, in whose name the benami 

property is transferred or held and includes a person who lends his name. He has the ostensible title to the property standing 

in his name; but the beneficially ownership of the property does not vest in him but in the real owner. 

 

Benami Property 

 

"benami property" means any property which is the subject matter of a benami transaction and also includes the proceeds 

from such property; "benami transaction" means:- 

 

 (A) A transaction or an arrangement— 

 

 (a) where a property is transferred to, or is held by, a person, and the consideration for such property has been provided, or 

paid by, another person; and 

 

 (b) The property is held for the immediate or future benefit, direct or indirect, of the person who has provided the 

consideration, except when the property is held by— 

 

(i) a Karta, or a member of a Hindu undivided family, as the case may be, and the property is held for his benefit or benefit of 

other members in the family and the consideration for such property has been provided or paid out of the known sources of 

the Hindu undivided family; 

 

 (ii) a person standing in a fiduciary capacity for the benefit of another person towards whom he stands in such capacity and 

includes a trustee, executor, partner, director of a company, a depository or a participant as an agent of a depository under the 

Depositories Act, 1996 and any other person as may be notified by the Central Government for this purpose; 

 

 (iii) any person being an individual in the name of his spouse or in the name of any child of such individual and the 

consideration for such property has been provided or paid out of the known sources of the individual; 

 

(iv) any person in the name of his brother or sister or lineal ascendant or descendant, where the names of brother or sister or 

lineal ascendant or descendant and the individual appear as joint-owners in any document, and the consideration for such 

property has been provided or paid out of the known sources of the individual; or 

 

 (B) a transaction or an arrangement in respect of a property carried out or made in a fictitious name; or  

 

(C) a transaction or an arrangement in respect of a property where the owner of the property is not aware of, or, denies 

knowledge of, such ownership;  

 

(D) a transaction or an arrangement in respect of a property where the person providing the consideration is not traceable or 

is fictitious;  
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Explanation: 

 

For the removal of doubts, it is hereby declared that benami transaction shall not include any transaction involving the 

allowing of possession of any property to be taken or retained in part performance of a contract referred to in section 53A of 

the Transfer of Property Act, 1882, if, under any law for the time being in force: 

 

(i) Consideration for such property has been provided by the person to whom possession of property has been allowed but the 

person who has granted possession thereof continues to hold ownership of such property;  

(ii) Stamp duty on such transaction or arrangement has been paid; and  

(iii) The contract has been registered. 

 

Explanation.—For the removal of doubts, it is hereby declared that benami transaction shall not include any transaction 

involving the allowing of possession of any property to be taken or retained in part performance of a contract referred to in 

section 53A of the Transfer of Property Act, 1882, if, under any law for the time being in force,— (i) consideration for such 

property has been provided by the person to whom possession of property has been allowed but the person who has granted 

possession thereof continues to hold ownership of such property; (ii) stamp duty on such transaction or arrangement has been 

paid; and (iii) the contract has been registered. 

 

 Penalty of holding a Benami Property  

 

1. Where any person enters into a benami transaction in order to defeat the provisions of any law or to avoid payment of 

statutory dues or to avoid payment to creditors, the beneficial owner, benamidar and any other person who abets or induces 

any person to enter into the benami transaction, shall be guilty of the offence of benami transaction: 

 

For guilty of offence of a Benami transaction:  
 
i. shall be punishable with rigorous imprisonment for a term which shall not be less than one year, but which may 

extend to seven years; and  

ii. Shall also be liable to fine which may extend to twenty-five per cent. of the fair market value of the property. 

 

For false information: 

 

i. Rigorous imprisonment for a term which shall not be less than six months but which may extend to five years; and 

ii.  Shall also be liable to fine which may extend to ten per cent of the fair market value of the property. 

2. No prosecution shall be instituted against any person in respect of any offence under sections 3, 53 or section 54 without 

the previous sanction of the Board. 

 

According to Benami Transactions (Prohibition) Amendment Act, 2016, the competent authority shall acquire such properties 

without paying any consideration. For the purpose of the smooth implementation and monitoring, the Act defines a 

hierarchical structure (as given below) with different responsibilities: 
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 Authority   Functions  

 

   

Initiating Officer   Notice and Attachment of the Property  

Approving Authority   Notice to furnish evidence  

Adjudicating Authority   Confiscation and vesting of Property  

Administrator   Possession and Management of Properties confiscated  

Appellate Tribunal   Hear appeals against the orders of Adjudicating Authority  

 

III.SECTION 53, TRANSFER of PROPERTY ACT, 1882 and ITS 

IMPLICATIONS 
 

This section serves dual purpose that is the protection of transferee who acts in good faith, pays due consideration and to 

whom property has been transferred and creditor to defeat or delay whom property has been transferred. 

 

Section 53 states that fraudulent transfer: 

 

i. Every transfer of immovable property made with intent to defeat or delay the creditors of the transferor shall be voidable at 

the option of any creditor so defeated or delayed. Nothing in this sub-section shall impair the rights of a transferee in good 

faith and for consideration. Nothing in this sub-section shall affect any law for the time being in force relating to insolvency. A 

suit instituted by a creditor (which term includes a decree-holder whether he has or has not applied for execution of his 

decree) to avoid a transfer on the ground that it has been made with intent to defeat or delay the creditors of the transferor 

shall be instituted on behalf of, or for the benefit of, all the creditors. 

 

ii. Every transfer of immovable property made without consideration with intent to defraud a subsequent transferee shall be 

voidable at the option of such transferee. For the purposes of this sub-section, no transfer made without consideration shall 

be deemed to have been made with intent to defraud by reason only that a subsequent transfer for consideration was made.”  

Section 53 essentially envisages a situation where in order to delay and defeat creditor, transferor transfers the property to the 

transferee. So that creditors cannot claim dues arising out of that property. For instance when Mr. A owes Rs. 2, 00,000 to Mr. 

B as a debt and has kept the land as a security. If Mr. A transfers this land to Mr. B then Mr. Y can avail benefits of Sec. 53. 

 

IV.RESULTS AND DISCUSSIONS 
Table I: the break-up of Respondents 

RESPONDENTS NUMBER AGE QUALIFICATION 

Professor 

Advocates 

Businessmen 

Property Advisors 

Farmers  

Indebted Farmers 

Politicians 

12(20%) 

5(8%) 

9(15%) 

12(20%) 

7(12%) 

9(15%) 

6(10%) 

55-65 

 

45-60 

35-50 

30-50 

40-60 

35-50 

PhD 

LLM 

Graduation 

Graduation 

Graduation 

Metric 

Graduation 

 60(100%)   

Source: Field Survey 
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Table I exhibit that there are 20% professors, 20% property advisors, 10% politicians, 15% indebted farmers, 12% farmers, 

10% politicians, 8% advocates and 15 % businessmen. 

 

Table II: Showing the Impact of Benami Transactions (Prohibition) Amendment Act, 2016 

RESPONDENTS: FOR AGAINST  INDIFFERENT  TOTAL 

Improving Transparency 

Check on black money 

Prevention of Tax Evasion 

Fall in Money Laundering 

Fall in Land Concentration  

Reduction in Disparity 

Reduction to the Cash to GDP 

Reduction in transaction value/ Govt. Revenue 

Fall in the prices of land 

Benefit to  the poor& middle class 

Loss to indebted Farmers  

Negative impact on real estate business 

Burden of extra staff on IT Deptt. 

 

54(90%) 

45(75%) 

46(77%) 

40(67%) 

45(75%) 

44(73%) 

47(78%) 

55(92%) 

52(87%) 

50(83%) 

58(97%) 

47(78%) 

45(75%) 

5 

12 

11 

`15 

14 

13 

12 

4 

6 

9 

1 

12 

6 

1 

3 

3 

5 

1 

3 

1 

1 

2 

1 

1 

1 

9 

60 

60 

60 

60 

60 

60 

60 

60 

60 

60 

60 

60 

60 

628 120 32 780 

Source: Field Survey 

 

Table II shows that: 

 90 percent of respondent believes that Act will bring transparency in property deals, the coverage of numerous 

transactions and establishment of adjudicatory bodies, in addition to widening of the investigative powers for handling 

such illegal activities, will induce an environment for secure and transparent deals in realty sector. 

 75 percent respondent assume that this amendment ensures that the fund flow for a property is from legitimate sources 

only and not garnered through illegal means, commonly referred to as the black money. No exemptions are provided 

under this law if the source of funds cannot be accounted or traced back to legitimate sources. So, the exclusion of 

black money generated from criminal or corrupt practices from realty market will help in bringing the realty industry at par 

with other formal industries. However, 20 percent respondents are not agreeing that act will be critical to check the black 

money while 5 percent are indifferent at the issue.  

 77 % respondents agree that the Act is an effective to divert large proportion of one’s wealth for purchase of properties 

on other person’s name toll in order to save taxes because the new law aims to filter these kinds of transactions from 

genuine property deals and punish the wrongdoers with imprisonment and heavy penalty. Thus, it would curb the practice 

of tax evasion by accounting for such sources. 

 The majority of respondent accept that act will bring fall in Money Laundering transactions while 25% of the respondent 

disagree this. 

 A percentage of 75 respondents assume that the act will bring fall in the land concentration issues. The reason is that by 

buying property in the name of benamdar who is just for the sake of his or her name, real owner can own much more 

property than permitted under land ceiling laws. After the independence, the land was concentrated in very few hands due 

to traditional systems like zamindari. When the constitution was commenced, zamindari and all such systems were 

abolished in order to defeat the concentration of land and more equitable distribution. It made tiller the owner of the land 

and lot of Benami transactions took place at that time where agrarian reform laws did not permit the owner to hold the 

land, land ownership was transferred in the name of tiller without transferring ownership rights.  

 

 

IAETSD JOURNAL FOR ADVANCED RESEARCH IN APPLIED SCIENCES

VOLUME 4, ISSUE 7, DEC/2017

ISSN NO: 2394-8442

http://iaetsdjaras.org/305



 

 

 

 87 percent respondents believe that it would bring fall in the price of land by reducing benami transactions. So, further, 73 

percent respondents assume it would reduce economic disparity and 83 percent respondents also benefit to the poor& 

middle class as the can buy house and agriculture land as per their requirement on reduced price. 

 78 percent respondents believe that there would be negative effect on real estate business as NRI and other rich people 

who did not maintain the proper records of their earning; they will not invest in land. So, 92 percent believe that it would 

reduce the government revenue that would negatively affect social welfare of the society and also would reduce job 

opportunities. 

 97 percent respodents indebted farmers would be cause of a great loss as they repay their old loan generally by selling their 

agriculture land at decreased prices. Moreover, the farmers who are preferring education and are migrated to the city in 

search of employment by selling their small holding of land. 

 75 percent respondents assume that there would be burden of extra staff on IT Deparment as it would increase the 

working of Income Tax Department. 

 

Table III: Analysis of socio-legal and economic consequences of Benami Transactions (Prohibition) Amendment Act, 2016 
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As calculated value of �� is greater than table value of ��, the Null Hypothesis (�� ) is rejected in favor of Alternate 

Hypothesis (��). It means that there is socio-legal and economic consequences of Benami Transactions (Prohibition) 

Amendment Act, 2016 in indian economy. 

 

V.FINDINGS 
 

 It has been found that the majority of respondents believe that Benami Act would lead to Improving Transparency, Check 

on black Money, Prevention of Tax Evasion, Fall in Money Laundering, Fall in Land Concentration, Reduction in 

Disparity, Reduction to the cash to GDP, Reduction in transaction value/ Govt. Revenue, Fall in the prices of land, 

Benefit to the poor& middle class, Loss to indebted Farmers, Negative impact on real estate business in short-term, and 

burden of extra staff on IT Deptt. 

 The socio-legal and economic consequences of Benami Transactions (Prohibition) Amendment Act, 2016 were observed 

in Indian economy. 

 

VI.CONCLUSION 
 

 The amendments of Benami Transactions (Prohibition) Act 2016 will stabilize the sector and foster transparency, credibility 

and reliability in long-term. The objectives of amendment to was to prohibit benami transactions and punish those who 

participated in such transactions as they had become a method by the corrupt for tax evasion, land concentration, money 

laundering and helping middle and poor class in fulfilling their dream of affordable houses. Real estate is considered as one of 

the main avenues for investment of unaccounted money in India Moreover, other regulatory changes such as implementation 

of Goods and Services Act (GST), Real Estate (Regulation & Development) Act (RERA) and Land Digitization, this 

amendment is a step in the right direction. In the short term, it may lead to losses to the various activities especially real estate 

in the economy while in the long term; it will increase international institutional investors, financial institutions and domestic 

investors’ participation in the real sector. However, due to the nature of the relationship between parties like with blood 

relatives or family members or some good friend with whom a person shares a fiduciary relationship, landlord and tenant or 

master and his servant, it is difficult to recognize benami properties and there is limited scope for litigation. 
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